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SURRENDER VALUE OF POLICY 


Plaintiff obtained a policy of industrial insurance on the life 
of her husband and paid the premiums thereon for a number 
of years. After she and her husband separated and he moved 
to another state, she discontinued paying premiums and allowed 
the policy to lapse. Subsequently she requested the insurance 
company to pay her the surrender value of the policy, which 
was agreed to be $48.53 at the date of lapse, but said company 
denied liability. The insured disclaimed all interest in the policy. 


Policy Provisions 


The policy was payable to the executor or administrator of 
Please Route to: ae the insured’s estate but contained a facility of payment clause 
Sea authorizing the insurance company to make payment to any 
one of certain designated persons or to any person appearing 
to be equitably entitled thereto by reason of having incurred 
expense on behalf of the insured, or for his burial. It also 
specifically provided for the payment of the surrender value 
of the policy in the event of a lapse after premiums had been 
paid for a number of years. 


Law of State 


A statute of the state of Tennessee provides that where a 
wife procures insurance on the life of her husband, it shall 
inure to the benefit of the widow and children and shall not 
be subject to the insured’s debts. This was held to apply to 
the surrender value of the policy as well as to the proceeds 
after the insured’s death, 


Facility of Payment Clause 


The insurer contended, however, that it had the right to 
designate the beneficiary from within the classes named in the 
facility of payment clause. In Metropolitan Life Insurance 
Company v. Johnson, reported at {[ 501,497, the Tennessee 
Court of Appeals held that this right could not be used by the 
insurer to defeat the purpose of the insurance or to entirely 
escape the payment of its obligation. The insurer failed to 
exercise its option for a period of over five years and since 
plaintiff was entitled to the surrender value of the policy under 
the law of the state and was in possession of the policy and 
the receipt book, she is the proper person to whom said sur- 
render value should be paid. 
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THE INSURANCE LAW JOURNAL 


% NEGLIGENCE % 
(Other than Automobile) 


Unwholesome Food.—Plaintiffs brought an action to recover 
damages for injuries sustained as the result of eating un- 
wholesome food which one of the plaintiffs had purchased 
from a retail dealer to whom the food had been sold by 
defendant. The court denied a recovery on the ground that 
plaintiffs failed to sustain the burden of proving that defend- 
ant did not make known to the buyer (retail dealer) the 
unwholesome condition of the food sold. (Etta Mellace v. 
John P. Squire Co., Mass. Supreme Jud. Ct.)...] 401,626. 


Injury Resulting from Consumption of Milk.—Plaintiff suffered 
injury as the result of consuming milk produced and mar- 
keted by defendants. Evidence showing that plaintiff had 
undulant fever; that among city dwellers the principal cause 
of such fever is the ingestion of raw milk that is infected 
with the germs of “Bang’s disease”; and that the cows from 
which plaintiff obtained the milk were afflicted with “Bang’s 
disease” during the period of such consumption was held 
to warrant a verdict in favor of plaintiff. (Nelson v. West 
Coast Dairy Co. et al., Wash. Supreme Ct.)... 401,628. 


Packer’s Liability—Plaintiff suffered damage as the result of 
eating candy containing impurities. In a suit brought against 
the packers of the candy, a demurrer to plaintiff's complaint 
was overruled. On appeal the court held that this ruling 
was proper, stating the rule that in an action by a consumer 
against a manufacturer or packer, an inference of negligence 
arises from the mere presence of impurities in the food, 
when such impurities would not ordinarily appear without 
the negligence of the manufacturer or packer. Plaintiff’s 
complaint was held to contain a sufficient allegation of negli- 
gence. (Whitethorn v. Nash-Finch Co., S. D. Supreme Ct.) ... 
{ 401,630. 


Deleterious Substance in Can of Pineapple.—Plaintiff brought 
an action to recover damages for injuries alleged to have 
been sustained as the result of eating pineapple packed in a 
can containing decomposed animal matter. Defendant was 
the distributor of the pineapple. The court held defendant 
was not liable for the reason that the label appearing on the 
can plainly showed that the canned pineapple was put out 
by defendant not as its own product, but as a product pre- 
pared for and put out by a different corporation. (Elmore, 
Jr. v. Grenada Grocery Co., Miss. Supreme Ct.)...{ 401,631. 


Fall in Corridor.—Plaintiff was denied a recovery for injuries 
sustained as the result of a fall in a corridor, the court hold- 
ing that from the evidence presented it was a conjectural 
matter whether the fall resulted from a cause attributable 
to the negligence of defendant landlord. (Brown v. Bangs, 
Mass. Supreme Jud. Ct.).. . 401,624. 


Employee’s Return After Working Hours.—Plaintiff, with a 
fellow employee, returned to his place of employment after 
regular working hours. He sustained injury when he attempted 
to leave the building by means of a fire escape after finding 
other means of egress closed. The court reversed a judgment 
dismissing plaintiff's suit, holding that a question of fact was 
presented as to whether plaintiff entered the building as a 
business invitee or as a mere licensee. (Levine v. The Bowery 
Savings Bank, N. Y. Ct. of App.). ..§ 401,633. 


Fall on Concrete Pavement.—Plaintiff sustained injuries when 
he slipped and fell on a concrete pavement, which he alleged 
had been made slick, slippery and dangerous by the negli- 
gence of defendant’s agent in allowing paste to drip and fall 
on the pavement while he was posting advertisements on a 
billboard adjacent to the pavement. The court affirmed a 
judgment entered for plaintiff. (Crescent Amusement Co., 
Inc. v. Knox, Tenn. Ct. of App.).. . 401,627. 


Municipality’s Liability —Plaintiff was denied a recovery for 
injuries sustained as the result of hitting his head on an 
intake pipe covered with concrete while attempting to dive 
into the shallow part of a pool maintained by defendant 
municipality, the court finding that he was guilty of gross 
contributory negligence. (Johnson v. City of Alcoa, Tenn. 
Supreme Ct.).. .{ 401,629. 


Written Notice of Injury.—Plaintiff, a minor of seven years, 


sustained injury as the result of tripping and stumbling over 
a pile of lumber placed on a sidewalk. The court overruled 
demurrers to plaintiff's complaint, holding that the statute 
requiring notice of an injury to be given to a city within a 
required time has no application to an infant of tender years, 
The rule was stated that when a person is mentally and 
physically incapacitated from giving the notice, failure to 
give it within the required time does not defeat his right, 
(Lazich v. Belanger et al., Mont. Supreme Ct.).. .{[ 401,634, 


Loss of Cows.—Plaintiff brought suit against defendant, the 


initial carrier, to recover damages resulting from the loss of 
four cows and a calf comprising part of an interstate ship- 
ment of cattle. The court reversed a judgment recovered 
by plaintiff on the ground that the evidence failed to show 
that the loss of the cows and calf resulted from any improper 
handling, delay, or negligence of any kind on the part of 
defendant or either of the connecting carriers. (The Nashville, 
Chattanooga & St. Louis Railway v. Peyton, Tenn. Ct. of 
App.). . .] 401,635. 


Nuisances.—In a suit brought to enjoin the operation of a 


“drive-in” lunch stand in such manner as to create a 
nuisance, the trial judge was held to have erred in entering 
the temporary restraining order against the defendant. 
(Gordy v. Armstrong, Ga. Supreme Ct.) . . .] 401,636. 


Lessor’s Liability—Defendant, the lessor of premises on which 


was situated a gasoline service station, sub-leased the premises. 
In a suit brought by plaintiff to recover damages for injuries 
sustained while on the premises the main question was 
whether the property at the time of the accident was in the 
possession and under the control of defendant acting through 
its employee and agent, or whether it was in the possession 
of an independent operator under a contract or lease with 
defendant. The court found the evidence warranted the 
latter conclusion and denied plaintiff a recovery. (Horan v. 


Richfield Oil Corp., Ariz. Supreme Ct.).. . 401,632. 


Appellate Jurisdiction.—In a suit brought by plaintiffs to re- 


cover damages for injuries sustained by plaintiff wife when 
she fell on a defective sidewalk maintained by defendant city, 
the court, in a memorandum decision, found for plaintiffs. 
An appeal taken by defendant was dismissed by the court 
on the ground that the court was without jurisdiction, since 
the memorandum decision did not purport to be an order in 
the cause. (Ullom et al. v. The City of Renton, Wash. Su- 
preme Ct.)...{ 401,625. 


* LIFE x 


Rescission of Insurance Policy—An insurer was held to be 


entitled to rescind a policy issued to an insured who at the 
time of the issuance of the policy was incurably afflicted with 
cancer in violation of the sound health clause thereof and 
its tender of the premiums into court was held sufficient. 
(The National Life and Accident Ins. Co. v. Ransbottom, Ind. 
Supreme Ct.)...] 501,498. 


Accident Policy—Cause of Disability—It was error for the 


court to direct a verdict for defendant where the evidence 
was such that the jury might have found that the alleged 
accident caused a diseased condition which, together with 
the disease, resulted in the disability and that said accident 
was the cause thereof. (Dickerson v. Hartford Accident and 
Indemnity Co., Ariz. Supreme Ct.) . . .] 501,499. 


Non-intentional Misrepresentation—Although non-intentional 


misrepresentation is not a good defense at law, it is available 
in equity and a judgment in an action at law under a policy 
is not res judicata of a subsequent equitable proceeding to 
restrain the enforcement of such judgment. (Metropolitan 
Life Ins. Co. v. Tarnowski, N. J. Chan. Ct.) .. .] 501,500. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


% AUTOMOBILE 


Unincorporated Association Insured.—The director of an unin- 
corporated association procured insurance on his own bus 
while in use for the purposes of the association, the policy 
naming the association as the assured and extending pro- 
tection to those operating said bus with the permission of 
the named assured. The director was paid for the use of 
the truck and while the bus was being operated by one 
employed by him, a passenger was injured. Suit was brought 
in Nebraska and the injured party was granted recovery 
under the policy. (State Farm Mutual Automobile Ins. Co. v. 
Mackechnie, U. S. C. C. A., 8th C.)...9 703,253. 


Settlement of Insurance Claim.—Plaintiff was denied specific 
performance of an agreement allegedly made by defendant 
to settle his wife’s claim which arose out of the operation of 
an automobile by plaintiff’s insured. Plaintiff failed to prove 
that the injured wife had authorized her husband to act on 
her behalf. Also, since an accord, if binding, could be 
asserted as a defense to the actions of defendants, the inde- 
pendent action for specific performance could not be main- 
tained. (Royal Indemnity Co. v. McFadden et al., Ohio Ct. of 
App.) . . .f 703,255. 


Termination of Interest of Assured.—Plaintiff was denied re- 
covery under an automobile insurance policy, the court 
holding that, by executing a bill of sale to his automobile 
to secure a debt, plaintiff had alienated his interest and had 
violated provisions of his policy and the laws of the state. 
(Curtis et al. v. Girard Fire & Marine Ins. Co., Ga. Supreme 
Ct.).. . 703,257. 


Insurer’s Liability for Injury to Insured’s Guest.—A rehearing 
was denied an injured automobile occupant after a determi- 
nation that her host’s insurance policy was unambiguous and 
did not cover injuries sustained by guests. On three occa- 
sions insured had stated that “occupancy coverage” was not 
sought and his contract with defendant insurer expressed 
the undisputed intention of the parties. (Automobile Under- 
writers, Inc. et al. v. Camp, etc. et al., Ind. Supreme Ct.)... 
q 703,252. 


Status of the Parties.—Plaintiff was struck by defendant’s auto- 
mobile as he was bringing it to a position convenient for 
her to enter. It was held that he was carrying out a gratuitous 
undertaking which he had assumed and that, since he was 
admittedly not grossly negligent, he was not liable for the 
injuries sustained by plaintiff. (Donahue v. Kelley, Mass. 
Supreme Jud. Ct.)...{] 703,245. 


Status of Occupant of Automobile.—The owner of an auto- 
mobile was not held responsible for the death of an occupant 
who was killed when the car struck a tree, because there 
was no evidence to warrant a finding that said occupant 
was riding in the automobile at the time of the accident with 
the express or implied invitation of the owner or of an 
person authorized by him to give such invitation. (Dineasoff, 
Admr. v. Michael Casey; Same v. John Casey, Mass. Supreme 
Jud. Ct.).. .] 703,246. 


Failure to Use Lights.—Defendant’s car ran off the road and, 
in returning, turned over. He was held responsible for the 
conscious suffering of plaintiff’s intestate, who was an occu- 
pant in his car, the court holding that his failure to use 
lights was more than a momentary lapse of care. (Lyons, 
Admr. v. Todina, Mass. Supreme Jud. Ct.).. .§ 703,247. 


Occupant Thrown from Truck.—As plaintiff was standing on 
the running board of a slowly moving truck with the inten- 
tion of alighting therefrom, the truck was suddenly started 
up again. It was held that he had alleged no cause of action, 
his conduct in leaving the seat of a moving truck being 
contributory negligence and a proximate cause of his injury. 
(Barnes v. Maryland Casualty Co., La. Ct. of App.). . .| 703,254. 


Child of Divorced Parents Injured.—A minor was injured when 


the automobile in which he was riding collided with defend- 
ants’ truck. Upon proper instructions and substantial evi- 
dence, judgment was entered in favor of said minor and his 
mother. The minor’s parents had been divorced and his 
father, by his conduct had forfeited his right to his son’s 
services and was not a necessary party to the action. (Hous- 
ton Oxygen Co., Inc. et al. v. Davis et al., Tex. Ct. of Civ. 
App.). . . 703,259. 


Overloading of Truck.—Defendant’s overloading of the truck 


which plaintiff's son was driving caused it to overturn and 
kill him. Plaintiff was denied recovery for his death, the 
allegations in her petition indicating that decedent had full 
knowledge of the capacity of truck, the size of the load, and 
the dangers attendant thereto, but still continued to operate 
the truck under such circumstances. (Davis v. Georgia Coat- 
ing Clay Co., Ga. Ct. of App.).. . 703,258. 


Bicycle Struck by Automobile.—Defendants, the driver of the 


offending automobile and the organization to whom the 
license had been issued, were held responsible for the death 
of a minor who was killed when the automobile struck the 
bicycle on which she was riding. Although blinded by lights, 
it was the motorist’s duty to drive at such speed as would 
enable him to stop short of an object within the range of 
his lights and, if completely blinded, not to proceed until 
he could see. (Maier et ux. v. Minidoka County Motor Co., 
et al., Idaho Supreme Ct.) . . .f 703,248. 


Homicide of Bicyclist.—Plaintiff recovered compensation for 


the homicide of her son who was killed when the handle 
bar on his bicycle was either caught on or struck by the 
side of defendant’s trackless trolley as it swerved into the 
bicycle. The jury’s verdict was supported by the evidence 
and no reversible errors were committed in the trial court’s 
instructions. (Georgia Power Co. v. Burger, Ga. Ct. of App.) 
.. .§ 703,256. 


Left Turn Across Highway from Parked Position.—As plain- 


tiff approached an intersection on an arterial highway, de- 
fendant drove his automobile to the left from its parked 
position across the highway and a collision ensued, The 
evidence was conflicting and there was sufficient proof to 
support the jury’s verdict awarding plaintiff compensation 
for injuries and property damage sustained. (Durham v. 
Cothron, Tenn. Ct. of App.) .. .{ 703,250. 


Wrong Side of Street.—The driver of the automobile in which 


the plaintiff was riding swung it over to the wrong side of 
the street to avoid colliding with an automobile which shot 
out from an intersecting street. Before the car could return 
to the right side of the street, it was struck by defendant’s 
car. Defendant was held responsible for plaintiff’s injuries 
because his negligence contributed to the cause thereof. 
(Nash v. Heald, Mass. Supreme Jud. Ct.).. .[ 703,244. 


Pedestrian Injured.—As a pedestrian was crossing the street, 


he stepped back to avoid colliding with one automobile and 
was struck by another driven by the defendant. Upon proper 
instructions, the jury returned a verdict in favor of the de- 
fendant and, there being no errors in the court’s procedure, 
the judgment entered on the verdict was affirmed. (Johnston 
v. Brewer, Calif. Dist. Ct. of App.)... 703,251. 


Truck Running into Herd of Cattle.—In a suit brought to re- 


cover for injuries inflicted upon cattle by a truck, defendant 
was denied a rehearing, having tacitly agreed that the driver 
of the truck was on a mission for it at the time of the acci- 
dent by permitting plaintiff to prove without objection or 
denial that defendant’s manager promised to pay the dam- 
ages and by permitting plaintiff to introduce into evidence 
defendant’s check “In full for damage by Dodge Truck”. 
(Crocker Springs Dairy, Inc. v. Burton, d.b.a, Burton Pure 
Milk Co., Tenn. Ct. of App.).. .§ 703,249. 


Paragraph (7) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





